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John C. Hde"st{)'n;;_‘a\_ypaf'trjér at Hueston Hennigan LLP and a former féqjeral'_p'rééeéuté
.. Justice’s new policy on tiandling corporate crimes is nelther radical nor new, " .
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}. ’Th ’U~S' Department Of Justlce released new gu1de11nes{for federal pms_.;;}éi- 1
, »‘fv;;ecutors Wednesday in‘an’ ;1nterna1 memo, Slgnalmg‘g-- en :
, \v‘,i;1nd1v1du ] prosecutlons fo"'cases of . porate malfeasance_:armd Cr1t ‘
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‘The new guidelines srgnal apolicy shift

‘s away from a long- -standing  practice of.

financial seftlements and deferred pros-

.. ecution, agreements. toward individual .

criminal prosecutions and deterrence.

... ... Titled “Individual Accountability for *
s Corporate Wrongdoing” and addressed .,
.., to all- U.S., -attorneys, - the- seven-page
... -, memo . by Deputy Attorney General
.. Sally.Q. Yates outlined. six steps to re-

prioritize.. mdrvrdual prosecutrons in
-cases of corporate wrongdolng

L " Most.importantly, to:be_eligible for -

“cooperation credit”. with. the depart-

‘ment, corporations: ‘must turn ovet.any .
- sfacts regardrng individuals respon51ble
- for misconduct.. -
. Further, individual prosecutrons w1114-,
; ;.be pursued from: the_inception of .an .+,
. ,,v;mvestlgatlon to the close of prosecu-
.. tion, and it-will n}ow‘take ‘extraordinary ;..

~circumstances or; a{pproved departmen

tal policy” fo’ release individisefs from

culpability even'in the case of corporate- enew gu
,settlements or. agreements. w1th the - be a highet:hu
“* " government, :
~: “['The 'départment] has now put ina
protocol that would makeit difficult for -
“[U.S. attorneys] not to proceed: against
~individuals without: ‘explaining - why,”
- Debra Wong Yang, a former U.S. attor-

ney for.the Central District and current
partoer at. Gibson, Dynp- & Crutcher
LLP, said via email: -

“This is a very different: rule from

the past,” Yang saidi-“It’s a centralized

accounting-and will very likely: lead to

I 1ncreased 1nd1v1dua1 prosecutions.”

- Walter, F.. Brown, Jr., the: practice

group. leader of Orrick,: Herrington &
. Sutcliffe LLP’s white, collar .criminal
.defense . and corporate 1nvestrgations

\mcludes an- obhgation, as I read i, § to, 1

group, strongly criticized the pblro)r as-
a shift in the wrong drrectron argumg g

learn all facts.” : :
“Ityoul don’t disclose facts you ‘should
have known, you don’t get cooperation -
credit. It's a pretty onerousthreshold” = - -
John C. Hueston, a partnerat Hueston®. - -+ |}
Hennigan LLP and a former federal
prosecutor who lead the case-against’
Enron Corp. executives Kenneth Lay, . .
and Jeffrey Skilling, disagreed ‘abouta = *'|:
potential sea change, and.instead said .
the’ policy shift brings. the department ‘




Ctiminal guidelines stir

| dlsagreement among att. -,neys

_Continued from page i

back to basics,
+; “There’s. nothing . radlcal or
~-new here,” Hueston said, calling
the guldelmes “a return. to the
roots of DQJ corporate prosecu-
“tions.” ;.

The requlrement for corpora- o
' tions to . turn .over .wrongdoers "
" then- deputy attorney general -

Larry. D. Thompson relied .on .

puts pressure on them to con-

vince the department that they.

are being fully cooperatlve,
Hueston said.

“I think the danger is that a
company might read this pohcy
~shift too: broadly - and : *panic,”

" Hueston said, “The wrong ‘con:

clusion would be that they need
to name individuals in:. their

-company as criminally culpable -
. ing their. employer, KPMG:LLP, - it
/into :not .paying .defense.costs, - il
setting off a_backlash -against
- the department’s pohc1es. United
- States v. Stein, S1.05 Crim, 0888
‘(S.D.NY,, filed Oct; 12, 2007).:

in-order to find a-way to. avoid a

o _corporate indictment.”
The ‘memo marks the most;

.- recent. change to the Prmcrples
.of Federal Prosecution of Busi-

. ness. Orgamzatlons, a document
- that. lays..out the department’s
- approach - to corporate prosecu- )
' .. pursuing individual prosecutlons
-.and instead chasing large finan:

tions, -
Andrew Stolper, a former fed
eral prosecutor and ‘partner at

Eagan Avenatt1 LLP, traced the -

_development of. the Prmcrples :
.from the so-called Holder Metmo.
. The . document, ¢irculated. in .
‘ 1999 by then—deputy attorney.
- general Eric Holder, was an-early .

- attempt to, provide uniformity for
federal corporate cases. . -
The approach. ;advocated. by .

Holder, and . A 2003 follow-up by

hardball tactics such as pres-

_suring’. companies. to waive at-
“torney-client privilege and to tiot -

pay for the defense of employees

= accused of wrongdoing.

Tn 2007, however, U'S. District
Judge Lewis A. Kaplan found that

~-prosecutors violated defendants’

constitutional rights by pressur- .

. Aiter . that, the department
grew.. wary, pullmg back. from -

clal settlements and. deferred

- prosecution agreements, accord- .

,gautkamhthomqk@ddilyjourﬂql.fcom :

mg to Sto er. . :

“If you work for a company and 3
you commit crlmes, the company :
ertes a check and you get to get:

_on with your life,” Stolper bald ;

“That’s. Dot fair, and thats not
_just” :

I you Want to deter crlme .
you don’t do.it by. havmg some-
one write a check with someone,
else’s money. You do it by pros-.
ecuting the people engaged in:
wrongdoing.” . .. C

. Yates pursued stich a theme in:
her department memo.

+ “[Individual] accountablhty is:

“important for several reasons,”
wrote Yates. “It deters future;
illegal activity, -it incentivizes
.. changes. in _corporate behavror

publlc S, conﬁdence in our Justlce

.. System,”.

~The guldehnes grew out of drs-
cussions from a.working: group
composedf of justice department
senior attorneys and experienced -
U.s. attorr eys, Yates wrote,.. -
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